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Why is Documentation Important?



Why is a Permanent Legal Record Important?

In 2007, North 

Carolina was one of 

18 states identified by 

the American Medical 

Association as a “crisis 

state” with respect to 

medical malpractice 

claims.  



Medical Malpractice Statistics 

• Large 2006 Study in New England Journal of 

Medicine

– Reviewed 1452 Claims from five insurance providers

– $449M paid in settlements and verdicts

– Average jury verdict was $799,000

• 21% of Plaintiffs prevailed at trial

– Average settlement was $485,000

• 61% of cases were settled pre-trial



North Carolina’s 2011 Tort Reform

• Cap on non-economic damages

• Additional requirements for pre-suit expert 

review

• Bifurcation of trials

• “Clear and convincing evidence” standard for 

Emergency Department providers

• Limited recovery of medical expenses to 

expenses actually incurred



North Carolina’s 2011 Tort Reform



Did Tort Reform Solve North Carolina’s Medical 
Malpractice Crisis?

• Average monthly filings   

decreased from 40.1 to 25.5

North Carolina Lawyers Weekly, July 2015

• But in 2015, North Carolina     

Healthcare Providers paid  

$51.5M in claims in 2015   

compared to $51M in 2011
www.diederichhealthcare.com/the-

standard/2016-medical-malpractice-payout-

analysis/

www.diederichhealthcare.com/the-

standard/2012-medical-malpractice-payout-

analysis/

http://www.diederichhealthcare.com/the-standard/2016-medical-malpractice-payout-analysis/
http://www.diederichhealthcare.com/the-standard/2016-medical-malpractice-payout-analysis/


What is a Medical Malpractice Claim?

Plaintiff must prove 4 things:

1. Duty

• To use his or her best judgment

• To use reasonable care and diligence

• To provide healthcare in accordance with standards of practice among 

members of the same healthcare profession with similar training and 

experience situated in the same or similar communities

2. Breach of Duty

• Expert Testimony required to prove deviation from “standard of care”

3. Causation

• Medical opinions must be expressed to a “reasonable degree of medical 

probability”

4. Damages



Medical Malpractice Nuts and Bolts

• Complaint filed by Plaintiff

• Defendants file an Answer

• Discovery

– Written discovery (Interrogatories and RFPs)

– Depositions of parties and fact witnesses

– Depositions of experts

• Mediation

• Trial



What is a Deposition?

• A deposition is a sworn statement taken under oath 

during ongoing litigation.

• Majority of cases are settled prior to trial – the deposition 

is often the turning point and the only opportunity to 

explain the care you provided.

• Plaintiff’s counsel’s goal is to gather as much information 

about your case

– Make a record of your assessment, plan of care and nursing 

interventions for the patient

– Lock down your testimony and commit you to a set of facts and 

opinions that the plaintiff’s attorney hopes will help his case.

– Size up your potential impact on jury 



What is a Deposition?



Factual Summary

• Plaintiff presented to OB Triage on 11/22/09 at 39 weeks 

complaining of abdominal pain, bleeding and leaking 

fluid.  (Patient had also been seen by the CNM the night 

before in Triage.) Nurse assessed patient for possible 

rupture of membranes by completing a nitrazine test.

• Nurse called OB on call for group but OB did not come to 

hospital.

• Nurse, in consultation with OB, concluded that patient 

was not in active labor and had not ruptured 

membranes.  Pt. discharged.



Factual Summary

• Patient returned to the hospital the following day at 11:07 a.m. 

complaining of fever and regular contractions.  CNM examined the 

patient and determined that membranes were ruptured.

• Patient was GBS positive and CNM ordered prophylactic antibiotics 

to be started after obtaining a catheterized urine culture.

• While in triage, there was a prolonged decel.  After this resolved, 

patient was moved to room.

• There was a second decel while the nurses were attempting to 

obtain a catheterized urine specimen.  MD was paged and ordered 

an emergent C-Section.

• Patient received single dose of Clindamycin in OR just prior to C-

Section.

• Baby born with APGARS of 0, 1 and 3.  

• HRT responded to delivery and intubated infant.



Factual Summary

• Baby was diagnosed with meconium aspiration 

syndrome, possible sepsis and severe acidosis.  

• Blood culture was positive for GBS.  

• Transferred to Tertiary Care Center

• Minor has severe, permanent neurological 

impairment and developmental delay secondary 

to GBS sepsis. 



I Need a Volunteer ….



Triage Policy 

Triage of the Obstetrical Patient Procedure

When an obstetrical patient greater than 20 weeks gestation presents

with a suspected premature or prolonged rupture of membranes or

leaking fluid, patient should be seen in OB Triage and evaluated by a

physician or CNM.



Nitrazine Policy (2009)



11/22/2009 Medical Record



EMTALA Policy

EMTALA Policy

Pregnant patients presenting with “suspected”

ruptured membranes should be evaluated by

either a physician or CNM.



EMTALA Policy

Any person who comes to the Emergency Department 

must undergo a medical screening examination by a 

qualified medical professional to determine if they have 

an emergency medical condition, in which case, they 

must be stabilized or appropriately transferred to another 

facility.



Triage Log

Stabilized and Discharged Home



11/22/2009 Medical Record



Chain of Command Policy



11/23/2009 Orders



11/23/2009 Medical Record



11/23/2009 Medical Record



THOUGHTS?



How Do I Avoid a Lawsuit?

• Provide excellent patient care every day

• Be kind to your patients – and their families

• Document accurately and completely

• Know CaroMont’s policies and procedures

• Perform (and document) timely interventions 

and assessments

• Ensure medications administered properly

• Communicate in a timely manner with other care 

team members



Common Errors in Nursing Documentation

• Incomplete assessments

• Nurses appear robotic and inaccurate 

– “Occasional, constant, infrequent headaches”

• Templates may by default populate information that is 

inaccurate

• Nurses click too many yes or no boxes

• Nurses fail to type narrative notes, relying instead on check-

boxes and templates

– No record of calling providers

– No record of significant changes in patient condition

• Sloppy charting (incorrect times, contradictory statements, 

pulling forward information without confirming it)



Nursing Survey Re: EMRs

Maryland Board of Nursing Survey
• 29% of nurses reported spending over half of their shift documenting

• 55% of respondents reported that the documentation process of redundant 

often or very often
– 53% indicated that they felt EMRs increased redundancy

– 66% indicated that they EMRs increased the time they spent on documentation

• Only 44% of nurses felt that EMRs increased the completeness of their 

nursing documentation

• 43% indicated that EMRs increased quality of documentation while 34% felt 

that EMRs decreased quality.  



Legal Tips on Documentation

• Be specific and present facts clearly

– Example:  “Pt. complaining of pain” vs. “Pt. requesting pain meds for 

severe lower back pain radiating into the left leg”

• Chart facts objectively

– “Pt. exhibiting bizarre behavior” vs. “Patient is mumbling to self, pulling 

at lines.”

• Be professional and use neutral language

– “Pt. lazy, complaining and uncooperative” vs. “Pt. is resistant to requests 

to ambulate”

• Document care when you perform it as soon thereafter as 

possible

• Always put the time the care was performed or the order noted 

(if different from time you are entering note)



Legal Tips on Documentation

• Late entries – especially after a bad event or outcome – are 

huge red flags

• Be aware of information that is auto-populated or pulled 

forward from last assessment.  

• Document Follow Ups

– Timely perform and document follow-up assessments – especially for 

pain and medications

• Timely report significant findings to patient’s providers 

and take credit for what you do!

– If you call a physician or ACP about your patient, describe the purpose 

of your call and subsequent actions taken in the clinical note.  

• Utilize your chain of command when necessary

• Don’t use text lingo in your documentation



Legal Tips on Documentation

• Chart Narrative/Clinical Notes

– Take time to chart a narrative note during daily assessments and when 

there are changes in the patient’s condition.  This makes it easier to see 

the “whole patient picture”

– Clinical notes should be used at least in the following situations:
• When patient is admitted or discharged to unit

• When you add or wean oxygen

• Dressing changes

• The need/reason for a sitter

• Anytime there are issues with the patient’s family

• When a rapid response or code is called

• When a patient has a suspected or actual fall or other injury

• Anytime a provider is contacted

– Consider writing a clinical note at least every 2 hours during shift to 

describe patient condition or activity

– Continue to use designated flow sheets for things like LDAs (IVs, foleys, 

drains), pain and I&O.  Clinical notes should supplement these flow 

sheets



A Note about Incident Reports …

• If an event warrants an Incident report, the event 

(code, fall, etc.) should be described in the 

medical record

– Factual description of event should be included

– Medical record should not reference “Incident Report”



A Light Note to End …

“Occasional, constant, 
infrequent headaches”

“Healthy appearing decrepit 69 
year-old male, mentally alert 

but forgetful.”
“The patient gets hives from 

contrasts, strawberries and shrimps 

and also two of her children.”
“The baby was delivered, the 

cord clamped and cut, and 

handed to the pediatrician, 

who breathed and cried 

immediately.”
“Patient has left his white blood 

cells at another hospital. ”


